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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this matter pursuant to
Section 78-2a-3(2)(h), Utah Code Annotated.
STATEMENT OF ISSUES
1.

Issue: Did opposing counsel and the trial court improperly proceed against

the Respondent in this case, when his counsel had withdrawn and no notice to appear or
appoint counsel, as required under Rule 74 U.R.Civ.P., was ever filed with the court?
Standard of Review: The interpretation of a rule of civil procedures is a
question of law, reviewed for correctness. Harris v. IESAssocs. Inc., 69 P.3d 297
(UtApp. 2003).
Preservation for Review: This issue was raised in Respondent's
Memorandum in Support of Motion to Set Aside Confession of Judgment (Rec. 178-181)
and Reply Memorandum in Support of Motion to Set Aside Confession of Judgment
(Rec. 261-264); and was ruled on by the trial court in a Minute Entry, dated April 18,
2007. (Rec. 272).
2.

Issue: Was there a meeting of the minds to support the alleged Confession

of Judgment? Did the trial court err in not conducting an evidentiary hearing or
considering extrinsic evidence?
Standard of Review: In reviewing a trial court's contract interpretation, the
appellate court defers to the trial court on questions of fact, but not on questions of law.
1

Kimball v. Campbell, 699 P.2d 714 (Utah 1985). If a court interprets a contract, as a
matter of law, without an evidentiary hearing or the consideration of extrinsic evidence,
the matter is reviewed as a question of law, under the correctness standard. Id.
Preservation for Review: This issue was raised in Respondent's
Memorandum in Support of Motion to Set Aside Confession of Judgment (Rec. 181-183).
STATEMENT OF THE CASE
Nature of Proceedings:
On November 18, 2002, the Petitioner/Appellee Amy Migliore ("Amy")
filed for divorce against the Respondent/Appellant Scott Eugene Migliore ("Scott"). (Rec.
1-7) On March 21, 2003, Scott filed a Verified Answer through attorney Wendy J. Lems.
(Rec. 11-18). On June 5, 2003, the parties engaged the services of a mediator, Marcella
Keck; however, a settlement agreement was never agreed to or executed by the parties.
On October 31, 2003, Wendy J. Lems, Scott's attorney, filed a Notice of
Withdrawal of Counsel. (Rec. 32). Amy's counsel never filed a Notice to Appear or
Appoint Counsel after receiving the Notice of Withdrawal from Scott's counsel. On
December 4, 2003, Amy's counsel proceeded in the case by preparing a Confession of
Judgment in favor of his client. The last page of the document, which has no title, no
case number, or any reference to a Confession of Judgment, was presented to Scott at the
closing of the parties' home by Meridian Title. Scott signed the page given to him to

2

allow the house to sell, and the proceeds to be released to Amy.1 The other pages were
not presented to him and he did not agree to them in signing the page that was given to
him. The Confession of Judgment was filed with the court on December 5, 2003. (Rec.
34-36)
On February 27, 2004, Amy filed a Motion for Order to Show Cause. (Rec.
37). This was held before Commissioner Susan Bradford on April 8, 2004. Scott was not
present nor represented by counsel at this hearing. Scott's default was entered. The Order
to Show Cause was granted, as well as an award of $500.00 in attorneys' fees. (Rec. 44).
A money Judgment in the amount of $25,000.00, plus $500.00 in attorney's fees, was
entered on May 7, 2004, based on the alleged Confession of Judgment and Scott's failure
to appear, all occurring while Scott was unrepresented by counsel, and without a notice to
appear or appoint counsel ever being filed or served. (Rec. 45-46).
On August 2, 2004, attorney Wendy J. Lems filed a Notice of Reappearance
as counsel for Scott (Rec. 67) and filed a Motion to Set Aside the Judgment. (Rec. 61).
She also filed a Motion for Extension of Time to file a Memorandum in Support of the
Motion to Set Aside (Rec. 64-65). A week extension was given until August 13, 2004.
(Rec. 73-74). On August 13, 2004, Attorney Lems filed a Motion for Additional

[

The page signed by Scott had no title, no page number, no paragraph numbers, or
any indication that he was signing a document settling their divorce. It was not in a
pleading format and there was no indication that it was part of a document that was going
to be filed with the court, to settle their divorce case. (Rec. 190).
3

Extension Due to Bankruptcy Filing. (Rec. 77-79). This was granted by the court on
August 31, 2004. (Rec. 83-84). On March 29, 2005, Ms. Lems filed another Notice of
Withdrawal of Counsel. (Rec. 97).
Amy's counsel proceeded with garnishments and supplemental proceedings.
On November 29, 2005, attorney Lems appeared on Scott's behalf at a Supplemental
Order proceeding. On March 2, 2006, attorney Lems filed a Motion to Bifurcate the
Divorce. (Rec. 123-128) A Stipulated Motion to Bifrucate Decree of Divorce was filed
on March 29, 2006. (rec. 129). A Bifurcated Divorce was entered on April 17, 2006.
(Rec. 141-145). Attorney Lems filed another Notice of Withdrawal of Counsel on June
12, 2006. (Rec. 148).
A Writ of Garnishment was issued on November 2, 2006 (Rec. 150-156);
and served on Scott's employer, on November 7, 2006. Scott filed a Request for Hearing
on the Writ of Garnishment (Rec. 157-158), claiming that he never agreed to the
Confession of Judgment, and that his signature on the last page of the Confession of
Judgment was acquired improperly. (Rec. 158). A hearing was held before Judge Faust,
on February 20, 2007. (Rec. 171). Judge Faust requested that the parties file memoranda
and case authority within 20 days, in regards to the garnishment and Scott's Motion to Set
Aside the Judgment. (Rec. 171).
On March 1, 2007 a Notice of Entry of Appearance was filed by F. Kevin
Bond of Bond & Call, L.C. (Rec. 172). A Memorandum in Support of Motion to Set
4

Aside Judgment and in Support of Respondent's Objection to Garnishment was filed on
March 12, 2007, (Rec. 174-183), asserting that since Petitioner failed to file a notice to
appear or appoint counsel, the "further proceedings" taken against Scott to enter default
Judgment, were improper (Rec. 178); that the Confession of Judgment was also an
improper method for a settling a divorce proceeding; and also there was no meeting of the
minds on all of its essential terms, when Scott signed the page at the closing of his house.
(Rec. 181-183). On April 12, 2007, Amy filed a Memorandum in Opposition to Motion
to Set Aside Confession of Judgment and in Support of Respondent's Objection to
Garnishment. (Rec. 202-259). Scott filed his Reply Memorandum on April 17, 2007.
(Rec. 260-266).
Judge Faust reviewed the additional memoranda and by Minute Entry, dated
April 18, 2007, found that the notice provisions of Rule 74 of the Utah Rules of Civil
Procedure did not apply in this case. Judge Faust relied on the alleged Confession of
Judgment (occurring after the withdrawal of counsel and without notice under Rule 74) to
distinguish this case from the case of Loporto v. Hoegemann, 982 P.2d 586 (Ut.App.
1999). (Rec. 271-273).
Statement of Facts:
1.

On November 18, 2002, the Petitioner/Appellee, Amy Migliore

("Amy") filed for divorce against the Respondent/Appellant Scott Migliore ("Scott").
(Rec. 1-7)
5

2.

On March 21, 2003, Scott filed a Verified Answer. (Rec. 11-18)

3.

On June 5, 2003, the parties engaged the service of a mediator,

Marcella Keck, in an attempt to resolve their dispute; however, a settlement agreement
was never agreed to or executed by the parties.
4.

On October 31, 2003, Scott's attorney Wendy J. Lems, filed a Notice

of Withdrawal of Counsel. (Rec. 32)
5.

Amy's counsel did not file a Notice to Appear or Appoint Counsel

after receiving the Notice of Withdrawal from Respondent's counsel.
6.

On December 4, 2003, Amy's counsel proceeded in the case by

preparing a Confession of Judgment in favor of their client. (Rec. 34-36)
7.

Scott never reviewed or received the entire Confession of

Judgment. He was only presented with the last page of the document, which he signed
while closing on the sale of the parties' residential property. This last page only
authorized Meridian Title Company to release to Amy the proceeds from the sale of their
home. Scott only signed the document for this limited purpose. He did not realize nor
was he informed that he was signing a Confession of Judgment in the parties' divorce
case.2 (Rec. 158, 181-183). This was all done without a notice to appear or appoint
counsel being filed and while Scott was unrepresented by counsel.
2

The page signed by Scott does not have any title, page number, or numbered
paragraphs. It does not have any court case number or any reference to a Confession of
Judgment. There is no indication that it is a settlement of their divorce, or that it is part of
a larger document, to be filed with the court, in settlement of their divorce. (Rec. 190)
6

8.

On February 27, 2004, while Scott was without counsel, Amy rather

than file a notice to appear or appoint counsel, filed a Motion for Order to Show Cause.
(Rec. 37). This was held before Commissioner Susan Bradford on April 8, 2004. Since
Scott was not present, nor represented by counsel, his default was entered. (Rec. 44)
9.

A money Judgment in the amount of $25,000.00 plus $500.00 in

attorneys' fees, was entered on May 7, 2004, based on the alleged Confession of
Judgment and Scott's failure to appear on April 8, 2004. (Rec. 45-46)
10.

On August 2, 2004, attorney Wendy J. Lems filed a Notice of Re-

Appearance as Scott's counsel and filed a Motion to Set Aside the Judgment the same
day. (Rec. 61-67). Additionally, she filed a Motion for Extension of Time to File a
Memorandum in Support of Motion to Set Aside, which was granted. (Rec. 83-84). On
March 29, 2005, Ms. Lems filed another Notice of Withdrawal of Counsel. (Rec. 97).
11.

Amy through counsel proceeded with garnishments and

supplemental proceedings. On November 29, 2005, Ms. Lems appeared on Scott's behalf
at a Supplemental Order proceeding and the parties later filed a Stipulated Motion to
Bifrucate the Divorce, which was granted on April 17, 2006. (Rec. 123-145). Ms. Lems
filed another Notice of Withdrawal of Counsel on June 13, 2006. (Rec. 148)
12.

An Application for Writ of Execution was filed on November 2,

2006 and a Writ of Execution was issued on November 2, 2006. This was served on
Scott's employer, Star Mountain Construction on November 7, 2006. (Rec. 150-156).
7

13.

Scott filed a Request for Hearing on the Writ of Garnishment,

claiming that the signature for the judgment was improperly acquired. (Rec. 157-158). A
hearing was held before Judge Faust on February 20, 2007. (Rec. 171).
14.

Judge Faust requested that the parties file additional memoranda and

case law regarding the garnishment objection and the Motion to Set Aside the Judgment;
which was based on the Confession of Judgment and default entered, without any notice
given under Rule 74, and while Scott was unrepresented by counsel. (Rec. 171).
15.

On March 1, 2007 a Notice of Entry of Appearance was filed by

F. Kevin Bond of Bond & Call, L.C. and on March 12, 2007, a Memorandum in Support
of Motion to Set Aside Judgment and in Support of Respondent's Objection to
Garnishment was filed (Rec. 174-183), asserting that since Amy failed to file a notice to
appear or appoint counsel, "further proceedings" against Scott were improper (Rec. 178);
and further that the Confession of Judgment was also improper since it was not a proper
settlement agreement for a divorce proceeding, and because there was never a meeting of
the minds on all of its terms, when the last page was signed. (Rec. 181-183)
16.

Judge Faust reviewed Respondent's objections and the validity of

the Garnishment as well as the Judgment, which was based on the alleged Confession of
Judgement. By Minute Entry, dated April 18, 2007, Judge Faust found that the notice
provisions of Rule 74 of the Utah Rules of Civil Procedure do not apply to the facts in
this case, and that the alleged Confession of Judgment, distinguishes this case from the
8

case of Loporto v. Hoegemann, 982 P.2d 586 (Ut.App. 1999). (Rec. 271-273)
SUMMARY OF ARGUMENT
Rule 74 of the Utah Rules of Civil Procedure requires the service and filing
of a notice to appear or appoint counsel on an unrepresented party. The opposing party in
this case, and the court violated Rule 74 by engaging in "further proceedings" against the
Respondent and entering Judgment against him, when no notice to appear or appoint
counsel was served or filed, and Scott remained unrepresented by counsel. The alleged
Confession of Judgment, and the entry of default Judgment, was a "further proceeding"
against Scott, before notice was given under Rule 74. The alleged Confession of
Judgment should not eliminate the notice requirements set forth under Rule 74 of the
Utah Rules of Civil Procedure. The Confession of Judgment should be invalidated and
the Judgment set aside.
Even if the Confession of Judgment is not invalidated, as in violation of
Rule 74, Scott claimed that he did not see or agree to all of the terms in the Confession of
Judgment and his signature was fraudulently obtained; therefore, an issue of fact was
created regarding the Confession of Judgment, precluding the entry of Judgment as a
matter of law, based on the contractual agreement of the parties. At a minimum after
notice is given under Rule 74, an evidentiary hearing should be conducted to determine if
there was truly a meeting of the minds on all the terms of the agreement.

9

ARGUMENT
I.

THE TRIAL COURT ERRED IN PROCEEDING
AGAINST THE RESPONDENT IN THIS CASE AFTER
HIS ATTORNEY WITHDREW AND NOTICE WAS
NEVER PROVIDED UNDER RULE 74 U.R.CIV.P.

Rule 74 of the Utah Rules of Civil Procedure provides that if any attorney
withdraws, the opposing party shall serve a notice to appear or appoint counsel on the
unrepresented party, informing the party of the responsibility to appear personally or
appoint counsel. A copy of the notice to appear or appoint counsel must be filed with the
court. No further proceedings shall be held in the case until 20 days after filing the
Notice to Appear or Appoint Counsel unless the unrepresented party waives the time
requirement or unless otherwise ordered by the court. Rule 74 Utah Rule of Civil
Procedure (emphasis added).
In the case of Loporto v. Hoegemann, 982 P.2d 586 (Ut. App. 1999), the
Utah Court of Appeals made it clear that this rule (previously Rule 4-506) unambiguously
restricts both opposing counsel and the trial court from proceeding any further. It directs
that notice must be given before opposing counsel can initiate any further proceedings
against the unrepresented party; and it also directs the trial court that "no further
proceedings shall be held in the matter until 20 days have elapsed from the date the notice
was filed." Id.

10

It is undisputed in this case that such notice was never served or filed with
the trial court by opposing counsel, before it proceeded against Scott with motions and
orders seeking the entry of judgment against Scott. It was improper for opposing counsel
to proceed when the requisite notice to appear or appoint counsel, was never filed or
served. It was improper for the trial court to continue with legal proceedings, including
the entry of default Judgment against Scott, when the requisite notice to appear or appoint
counsel, was never filed or served.
Rule 74 of the Utah Rules of Civil Procedure does not provide an exception
based on an alleged contractual agreement, unless the unrepresented party after notice,
specifically waives the time requirement. There is no such waiver in this case.3 The
purpose of Rule 74 is to allow a party time to obtain counsel before legal proceedings are
continued against him. Not only does the trial court's limiting interpretation of Rule 74
fail in this main purpose; but it is directly contrary to such purpose, as it will rather
encourage parties to attempt to obtain concessions, or a coerced agreement, and even the
entry judgment against an unrepresented party, rather than giving notice under Rule 74 of
the Rules of Civil Procedure.

3

Rule 74 also states "unless otherwise ordered by the court;" however, there is no
such court order entered in this case, and the trial court in its Minute Entry relies on the
alleged contractual agreement of the parties, stating that "Rule 74 was not meant to
invalidate such contractual agreements." (Rec. 272).
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The alleged Confession of Judgment was a "further proceeding" against
Scott in violation of Rule 74 of the Utah Rules of Civil Procedure. The entry of Judgment
against Scott based on the alleged Confession of Judgment and his failure to appear was
also in violation of Rule 74 of the Utah Rules of Civil Procedure. Therefore, the
Confession of Judgment should be invalidated; and the Judgment entered should be set
aside.4
Allowing either to stand would totally frustrate and destroy the purpose of
Rule 74 of the Rules of Civil Procedure, as an opposing party would have no incentive,
reason, or desire, to comply with its provisions; but will rather seek to take advantage of
an unrepresented party, knowing that such actions or proceedings, will be eventually
confirmed on appeal.
II.

EVEN IF NOT INVALIDATED BY RULE 74 U.R.CIV.P.
THERE ARE STILL ISSUES OF FACT REGARDING THE
ALLEGED CONFESSION OF JUDGMENT INVALIDATING
THE ENTRY OF JUDGMENT IN THIS CASE

Even if the opposing party was allowed to proceed in violation of Rule 74
of the Utah Rules of Civil Procedure, a binding contract still requires mutual assent by the

4

Rule 4-506 the predecessor to Rule 74 has been used in the past to successfully
challenge "further proceedings" held by the trial court. See Sperry v. Smith, 694 P.2d
581, 583 (Utah 1984) (summary judgment); ProMaxDev. Corp. v. Mattson, 943 P.2d
247, 251-52 (Ut.App. 1997) (entry of judgment); and those initiated by the opposing
party. Hartford Leasing Corp. v. State, 888 P.2d 694, 699 (Ut.App. 1994)(motion to
dismiss).
12

parties and a meeting of the minds on all of the essential terms. Sachs v. Lesser (2007
UTCA 20060257 - 051707); Spor v. Crested Butte Silver Mining Inc., 740 P.2d 1304,
1308 (Utah 1987).
The Respondent claimed that he never saw or agreed to all the terms in the
Confession of Judgment. This creates a factual issue requiring the court to conduct an
evidentiary hearing to determine if there truly was a meeting of the minds on all the terms
of the agreement. Kimball v. Campbell, 699 P.2d 714 (Utah 1985). The court failed to
conduct an evidentiary hearing or make any factual finding regarding Scott's signature to
the proposed Confession of Judgment.
Therefore, if not invalid as "further proceedings" in violation of Rule 74 of
the Utah Rules of Civil Procedure; at a minimum, both the Confession of Judgment and
the subsequent Judgment based thereon, should be set aside, with the matter remanded to
the trial court to hold an evidentiary hearing and make the necessary findings as to Scott's
agreement and signature on the alleged Confession of Judgment.
CONCLUSION
Rule 74 of the Utah Rules of Civil Procedure requires that a notice to
appear or appoint Counsel be filed and that no further proceedings shall be held in the
case until 20 days after filing the notice to appeal or appoint counsel. It is undisputed that
such notice was never filed or served in this case, either before the Confession of
Judgment was sought, or before default Judgment was entered against the Respondent.
13

The opposing party and the trial court wrongfully continued with "further
proceedings"against the Respondent, in violation of Rule 74 of the Utah Rules of Civil
Procedure; therefore, the Confession of Judgment should be held invalid, and the entry of
Judgment set aside.
If the Confession of Judgment and default Judgment are not invalidated
under Rule 74 of the Utah Rules of Civil Procedure; at a minimum, there are factual
issues regarding Scott's agreement to the Confession of Judgment. Therefore, judgement
cannot be entered based on the Confession of Judgment, and the Judgment should still be
set aside.
DATED this 2 - ^ d a y of October, 2007.
BOND & CALL L.C.
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MAILING CERTIFICATE
I hereby certify that on the 7^-day of October 2007,1 did mail, postage
prepaid, two true and correct copies of the foregoing OPENING BRIEF OF THE
APPELLANT, to the following:
Ray G. Martineau
Anthony R. Martineau
Brett D. Cragun
Attorneys for Petitioner
3098 Highland Drive, Suite 420
Salt Lake City, Utah 84106
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ADDENDUM
A.

Rule 74 Utah Rules of Civil Procedure.

B.

Minute Entry, April 18, 2007. (Rec. 271-273).

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

AMY J. MIGLIORE,

:

MINUTE ENTRY

Petitioner,

:

CASE NO. 024907182

vs.

:

SCOTT EUGENE MIGLIORE,

:

Respondent.

:

The

Court

has

before

it a request

for decision

filed by the

respondent seeking a ruling on his Motion to Set Aside Confession of
Judgment and in Support of Respondent's Objection to Garnishment.

The

Court held a hearing on the respondent's Objection to Garnishment on
February

20, 2007.

At

the

conclusion

of

that hearing,

the

Court

requested that counsel file memoranda concerning their respective legal
arguments.

On March 12, 2007, the respondent filed his "Memorandum" in

support of the Motion to Set Aside and Objection to Garnishment.

The

petitioner filed a Memorandum in Opposition on April 12, 2007. After
considering the respondent's Memorandum, the Court determines that his
Motion to Set Aside and Objection are not well-taken and are therefore
denied.
Specifically, the respondent's objections and concerns regarding the
validity of the Garnishment entered in this case

(and the underlying

Confession of Judgment) have been reviewed by two previously assigned

MIGLIORE V. MIGLIORE

PAGE 2

MINUTE ENTRY

Judges, each of whom denied these objections. Therefore, the respondent's
renewed requests to set aside the Confession of Judgment and Garnishment
are procedurally improper.
Further, like the Judges who have previously considered this matter,
this Court

is similarly unpersuaded by the respondent's challenges,

including his most recent argument that the petitioner's failure to file
a Notice to Appear or Appoint Counsel somehow invalidates the Confession
of

Judgment.

In fact, having

reviewed

the case

law

cited

by

the

respondent, the Court is not convinced that the notice provision of Rule
74 of the Utah Rules of Civil Procedure was intended to
contractual agreements.

invalidate

This is particularly true in this case, where

the respondent participated in mediation, was fully aware of the mediated
agreement on which the Confession of Judgment is based and executed the
Confession of Judgment as part of the closing on the sale of the marital
residence, which the respondent again fully participated in.

As the

petitioner points out, the fact that the respondent was aware of and
understood

the

purpose

and

distinguishes this case from
1999).

nature

of

the

Confession

of

Judgment

Loporto v. Hoegemann, 982 P. 2d 586

(Utah

Accordingly, the Court determines that the respondent's Motion

and Objection are procedurally improper and substantively lacking in
merit.

MIGLIORE V. MIGLIORE
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MINUTE ENTRY

This Minute Entry decision will stand as the Order of the Court,
denying the respondent's Motion to Set Aside Confession of Judgment and
in Support of Respondent's Objection to Garnishment.
Dated this

_day of April, 2007.

ROBERT P. FAUST *
DISTRICT COURT JUDGE

MIGLIORE V. MIGLIORE
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MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Minute Entry, to the following, this )9

day of April, 2007:

Ray G. Martineau
Anthony R. Martine&u
Brett D. Cragun
Attorneys for Petitioner
3098 Highland Driv^, Suite 420
Salt Lake City, Ut&h 84106
F. Kevin Bond
Budge W. Call
Attorneys for Respondent
8 E. Broadway, Suite 720
Salt Lake City, Ut^h 84111
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e74
h Rules
ES OF CIVIL PROCEDURE
IX Attorneys
74 Withdrawal of counsel.

74. Withdrawal of counsel.
i) An attorney may withdraw from the case by filing with the court and serving on all parties a notice of withdrawal,
lotice of withdrawal shall include the address of the attorney's client and a statement that no motion is pending and
taring or trial has been set. If a motion is pending or a hearing or trial has been set, an attorney may not withdraw
)t upon motion and order of the court. The motion to withdraw shall describe the nature of any pending motion and
ate and purpose of any scheduled hearing hearing or trial.
)) An attorney who has entered a limited appearance under Rule 75 shall withdraw from the case by filing and
ig a notice of withdrawal upon the conclusion of the purpose or proceeding identified in the Notice of Limited
arance. An attorney who seeks to withdraw before the conclusion of the purpose or proceeding shall proceed under
vision (a).
;) If an attorney withdraws other than under subdivision (b), dies, is suspended from the practice of law, is
rred, or is removed from the case by the court, the opposing party shall serve a Notice to Appear or Appoint
sel on the unrepresented party, informing the party of the responsibility to appear personally or appoint counsel. A
of the Notice to Appear or Appoint Counsel must be filed with the court. No further proceedings shall be held in
ise until 20 days after filing the Notice to Appear or Appoint Counsel unless the unrepresented party waives the
equirement or unless otherwise ordered by the court.
) Substitution of counsel. An attorney may replace the counsel of record by filing and serving a notice of
tution of counsel signed by former counsel, new counsel and the client. Court approval is not required if new
el certifies in the notice of substitution that counsel will comply with the existing hearing schedule and deadlines.
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